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POST- HEARI NG MEMORANDUM AND ORDER
RE: CURRENT SCHOOL SYSTEM SI TUATI ON

This Court, by the undersigned judge, has proceeded in
active coll aboration and coordi nation with Judge Joseph H. H.
Kapl an of the Circuit Court for Baltinmore City, presiding over

the rel ated case of Bradford v. Maryland State Board of

Educati on, Case No. 9430058/ CE 189672 ("Bradford").

BACKGROUND

The instant case involves the continuing failure! of the
Baltinore City Public School System (“BCPSS’) to neet its
obligations under federal law with regard to students having
speci al educational needs. Bradford involves state |aw issues
relating to the Constitutional adequacy vel non of funding for

Baltinore City public schools provided by the State of

L Al beit with sone commendabl e i nprovenent, at | east
until recently, over prior performance.



Maryl and. I nasmuch as the adequacy of State provided funding
has a direct inpact on the ability of the school systemto
nmeet its federal obligations, the instant case and Bradford
are related by virtue of a substantial overlap of relevant

evi dence and consi derations. |Indeed, the actions of Judge
Kapl an in Bradford are, in and of thenselves, relevant facts
in the instant case and it is possible? that Judge Kapl an
woul d find certain of the actions of the undersigned Judge
sonewhat pertinent to the issues before him

Pursuant to the Court’s Third Procedural Order issued
June 29, 2004 [ Paper 1400], joint hearings were held in the
instant matter and Bradford. Thereafter, on August 26 and 27,
2004, this Court al one conducted suppl ementary proceedi ngs.

At the tinme of the aforesaid hearings, there was pending
the City Defendants’ Mdtion for Relief from Al Judgnents,
Consent Decrees/ Orders, and Renedial Orders and Relinqui shment
of Court Oversight and Motion for Stay on I nplenentation of
Certain Activities Required by the Inmplenentation Plans for

School Years 2002/2003 and 2003/ 2004 [ Paper 1334].3% At the

2 Al t hough this Court will not purport to state Judge
Kaplan's views, it seens probable that he is taking into
account the situation regarding the special education aspect
of BCPSS operations.

s And a related Motion to Lift the Order of Tenporary
Stay of the said notion [Paper 1372] seeking rescission of an
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out set of the supplenmental federal hearing session held on
August 26, 2004, Counsel for the City Defendants noved to
wi t hdraw t he aforesaid nmotion. Accordingly, the Court denied
t he nmoti on based upon the withdrawal. The hearing continued,
however, and the Court received further evidence relating to

BCPSS operations and renedi al issues.

1. SUMVARY

As set forth above, this Court has heard extensive
evi dence regarding the current operations of the BCPSS, the
status of conpliance with the Measurable Qutcones necessary to
conclude the instant case, and the prognosis for operations
during the current 2004/2005 school year. Moreover, the
record in Bradford and the instant case as well as the
findings of the Special Master reflect the existence of severe
probl ens regarding the functioning of BCPSS, which, while
affecting all students, nost profoundly inpact students with
disabilities and “at-risk” students.

As shall be discussed nore fully herein:

1. Despite Judge Kaplan's Order, the State of
Maryl and persists in inadequately funding the
operations of the Baltinore City Public Schools

Order of February 26, 2004 [Paper 1362] that had stayed
proceedi ngs regarding the Motion for Relief from Al
Judgnent s.



al though it is apparent that funds al one,

w t hout substantial inprovenent in school system
managenent together with constructive
cooperati on between BCPSS and the Maryland State
Depart nent of Education (“MSDE”), would not have
any real and lasting favorable effect upon the
st udents.

BCPSS persists in failing to candidly
acknowl edge and address its operational
shortcom ngs and the extremty of conditions
experi enced by students.

BCPSS is now in a severe financial crisis that
threatens to result in a substantial erosion of
the progress that has heretofore been made in
neeting its federal obligations.

Exanpl es of serious inmmedi ate probl ens include,
but are not limted to:

a. Personnel cuts that have affected the
ability to provide for the physical safety
as well as the effective education of the
st udents.

b. | ncreased cl ass sizes, well beyond the
limts blandly prom sed in sworn testinony
by school managenent, that have adversely
i npacted the education of the children.

cC. Cut backs in personnel and prograns that
have affected the ability to address
student attendance and school conpletion.

d. Failures to apply for and/or utilize
mllions of dollars of potentially
avai |l abl e fundi ng.

The BCPSS has grossly wasted resources in

pur sui ng baseless |litigation positions based
upon unrealistic contentions that inflated its
own | egal costs as well as those of the
Plaintiffs for which it was required to pay.



6. The BCPSS has failed to achi eve Measurabl e
Qutcones 3,4,7,8,9,11 and 13 in the 2003/2004
school year. There may be a possibility,
however, of BCPSS achi evenent of Qutcone 14.
The Court shall review the Special Master’s
2003/ 2004 Conpliance Report with regard to this
Qut cone as soon as the parties have had an
opportunity to comment on the Report.

7. The i nadequacy of the BCPSS Human Resources
data system and the unreliability of the
testi mony of managenent as to class staffing
requi res external validation of BCPSS reporting
of personnel (particularly teacher)
deficiencies. The Special Mster shall conduct
a prelimnary investigation and reconmend such
further action that nay be necessary.

8. There is a conpelling need for MSDE to fulfill
an institutional supervisory role as well as to
provi de support for BCPSS.

a. It is essential that the students of the
BCPSS not be the victins of turf wars and
politically notivated di ssension between
the State and City Governnental |eaders.

b. The State should work constructively with
t he Special Master and the BCPSS to seek
met hods for MSDE to gradually assune sone
routi ne school nonitoring functions of the
Speci al Master with meani ngful and
verifiable State actions with an ongoi ng
review* by the Special Master and this

Court .
4 Such review should include, anong ot her things,
sanpl e on-site school nmonitoring as well as data verification.
MSDE's nmonitoring role would not limt the Special Master’s

ultimate responsibilities under outstanding Court Orders.
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I11. DI SCUSSI ON

A. The 2003/ 2004 Fiscal Debacl e

1. The Financial Crisis

VWhen BCPSS' financial books were closed for the 2002/ 2003
school year, the end of year cumulative deficit stood at $52
mllion. This sumwas |ater re-adjusted by BCPSS auditors to
an accumul ated deficit of $58 mllion. The State forecast in
January 2004, that if spending controls were not inposed, this
deficit would immnently balloon to $75 mllion dollars. See
Ex. 35, to Special Master’'s Qutcone 8 Report, filed March 25,
2004; Bradford Ex. 24, Draft Financial Recovery Plan, My 30,
2004, at 9.

I n Novenber and Decenber of 2003, the BCPSS Board of
Conmmi ssioners and its Chief Executive Oficer (“CEQ) Dr
Bonni e Copel and began to initiate nmaj or personnel |ayoffs and
ot her cost saving program reductions. Approxi mately eight
hundred positions were elimnated, only half of which were
adm ni strative posts in the historically bloated centra
office. Additional layoffs, including |ayoffs of teachers,

were inplenmented in January 2004. Class sizes® in the

5 There is a question whether these size limts are,
inreality, averages rather than absolute ceilings - subject
only to the rare exception for extraordinary circunstances -
as prom sed by in the testinmony of BCPSS nmanagenent. This
may well provide yet another exanple of the BCPSS managenent’s

6



2003/ 2004 school year were increased by two students in order
to reduce teacher personnel costs. The system also planned to
i npl ement additional class size increases of two students per
class in the 2004/ 2005 academ c year to further reduce
personnel costs.® BCPSS Ex. 12; Bradford Ex. 13, 21, 63, 65;
Test. of Dr. Bonnie Copel and at 1245-46. Further cost

reducti ons were attained through the school system s cutting
contracts, abolishing positions, and freezing hiring for
vacant positions. See Test. of Rose Piednont, Gayle Anops,
Bonni e Copel and; Bradford Ex. 13; BCPSS Ex. 24.

By February 2004, the school district faced a critical
cash flow crisis. In the absence of a major infusion of cash
t hrough a | oan, the system would not be able to neet payroll
or pay immediately pending bills. The school district
initially sought to address its cash flow crisis and deficit
by asking the Baltinore Teachers Union to accept one of three
proposals — a salary reduction, furloughs, or, alternatively,
| ayoffs of up to twelve hundred teachers. The teachers union

rejected all three proposals.

proclivity to make unreliable prom ses rather than candidly
acknowl edge problens to a judge, adm nistrative agency or
| egi sl ature.

6 In the absence of State “Thornton” funds in
2004/ 2005, BCPSS woul d have been forced to i ncrease cl ass
Sizes increase by three students. See Test. of Rose Piednont.
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Utimately, after a chain of negotiations and political
maneuvers on the part of both the Governor and the Mayor of
Baltinore, the City of Baltinore | oaned the school district
$42 mllion to address i medi ate cash flow demands. The | oan,
consummat ed in a Menorandum of Understanding (also referred to
as the "MOU") between the City and Board of School
Comm ssi oners, required the school district to repay $34
mllion by August 2, 2004 and the remaining $8 mIlion by June
30, 2006. The MOU also resulted in the City's inmposition of
nore stringent fiscal, management, and substantive program
oversi ght measures over the BCPSS and resulted in the
devel opment of a Fiscal Recovery Plan that was constructed
solely or primarily based upon fiscal, not educational
services, criteria.

Both Senate Bill 894 (enacted in the 2004 legislative
session) and the Menorandum of Understandi ng between the City
of Baltinore and the Baltinore City Public School System
require the accumul ated $58 million deficit to be elimnated
by fiscal year 2006. In Bradford, Judge Kaplan's August 20,
2004 Order held that these provisions violated the Maryl and
Constitution and should not be enforced. Judge Kaplan Ordered

that the current amount of repayment be reduced and t hat



certain contingency funds be applied to urgent educati onal
needs.

Whi |l e Judge Kaplan’s Order has been appeal ed, the
Maryl and Court of Special Appeals has denied the State’'s
Motion to Stay the Circuit Court Order Pendi ng Appeal .
Neverthel ess, there is no indication that BCPSS or the State
intends to conply with Judge Kaplan's Order unless forced to
do so. In the interim the BCPSS has represented, through
both its fiscal recovery plan and the top officials’ sworn
testinmony at trial, that the systemis commtted to retiring
at least sixty percent of the $58 mlIlion deficit in the
2004/ 2005 school year. However, BCPSS hopes to achieve this
budget feat through inplenmentation of a reduced teacher
staffing nodel and a strict diet of program cutbacks. Thus,
regretfully, in effect the students will pay back - in the
form of severe educational setbacks - for the past under-
funding and fiscal m smanagenent of BCPSS.

I n Bradford, Judge Kaplan concluded that the State of
Maryland’s failure to remedy fully and pronptly its under-
funding of the Baltinore City Public School System plays a
maj or role in the school system s financial crisis. Judge
Kaplan, in finding 137, stated: “The City and State, as well

as the BCPSS, bear sone responsibility for the BCPSS



managenent and budget crisis facing the BCPSS.” Judge

Kapl an’s Aug. 20, 2004 Order at 31. This Court notes that a
variety of audits and docunents issued by that the MSDE, Ernst
& Young, and the City of Baltinmore credibly indicate that
BCPSS' archaic and poorly integrated financial managenent and
personnel systens also were, at least in part, causes of, or
associated, with the BCPSS extreme cash crunch and fiscal
crisis.

This Court finds that BCPSS handling of state and
federal funding grants and applications through MSDE was
deficient. BCPSS did not apply for the full range of funds to
which it was potentially entitled from MSDE and failed to
secure and expend state and special education federal funds.
See Aff. of Carol Ann Baglin. Moreover, ms-adm nistration of
a variety of grant prograns placed BCPSS in potential jeopardy
of losing federal and state funding. For instance, BCPSS was
at risk of losing state and federal funds due to its failure
to properly docunment or bill reimbursable Medicaid services.
Simlarly, BCPSS receipt of $18 mllion in Title I funds for
hi gh poverty schools was placed at risk based upon
expendi tures for non-eligible schools or services. MSDE has
worked with BCPSS to minimze the school system s |oss of

funds placed in jeopardy as a result of the inposition of
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federal standards and requirenments. However, the school
district’s financial adm nistration of these prograns
potentially placed mllions of dollars in jeopardy.

This pattern of inadequacy in BCPSS operations raises
grave concerns regarding the reliability of the school
system s institutional financial processes, as wll be
di scussed further below. While the Court notes that BCPSS and
the City presented evidence of sonme inprovenents in the schoo
system s fiscal operations since February 2004, these are by
no nmeans sufficient to prom se a solution to the form dable

financial issues confronting BCPSS.

2. Detrinmental Effects of the Financial Crisis

The BCPSS extraordinary financial crisis has caused a
vari ety of adverse educational inpacts that are highly
relevant to the district’s institutional capacity to neet the
U timte Measurable OQutconmes established by the May 4, 2000
Consent Order. In addition to inplenenting a wi de range of
personnel cuts, BCPSS failed to fill a variety of critical
personnel vacancies as a result of the funding crisis.

Al t hough sonme of the personnel reductions entail ed needed
trinmm ng of excess central office staff, other personnel cuts

and freezes seriously inmpacted BCPSS ability to support
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progress toward achi evenent of the U tinmate Measurabl e
Qutcones. In sonme instances, personnel cuts effectively
translated into program cuts that underm ned potenti al
institutional nmechanisnms to support achi evenment of the

U timte Measurable Qutcomes, as discussed further herein. In
this Section, the Court will note sone, but by no neans all,

of the adverse inpacts of major personnel and program cuts on
students with disabilities in the 2003/2004 and 2004/ 2005

school years.

a. Delivery of Required |Individualized
Educati on Program (“1 EP”) Services

BCPSS' ability to make progress in the delivery of
required | EP services to students in the general education
envi ronnent has been jeopardi zed by:

i The increase in teacher/student ratios
resulting fromclass size increases by
two students both in the 2003/2004 and
2004/ 2005 school years’; and,

i The juggling and consolidation of
cl asses at the secondary school |evel
t hat occurred m d-year in 2003/2004 to
address staff re-assignments and

! BCPSS acknow edged that it had executed such cl ass
Si ze increases on a system w de basis in 2003/2004 and pl anned
a simlar further increase in the 2004/2005 school year
However, BCPSS officials expressly prom sed the Court that the
increased class sizes identified in Bradford Plaintiffs’
Exhi bit 13 represented the maxi num size of any cl ass.
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| ayoffs resulting fromthe financi al
crisis.

Larger class sizes and instability in class instruction
in the 2003/ 2004 school year nost significantly inpacted
teachers’ capacity to deliver educational services to students
at risk, and in particular, students with disabilities. See
Test. of Dr. Ross and Dr. MLaughlin. These negative effects
would simlarly inpact BCPSS efforts to achieve the
substantive goals of Qutcomes 8 and 9 that call for students
with disabilities to receive required | EP services in the
| east restrictive environnent. As noted in Dr. Gasmck’s
letter of March 31, 2004 to the Maryland General Assenbl y?,

di saggregated MSA data “highlights the massive instructional
needs of students with disabilities in BCPSS. . . . [A]lny
reductions to the regul ar education progranms w |l inpact
students with disabilities who are served in these prograns.”
The reductions to educational services in the 2003/2004 school
year would be magnified in the 2004/ 2005 school year when

addi tional increases in class sizes would be inposed by the

terms of BCPSS 2004/2005 budget and fiscal recovery plan.

8 Bradf ord PI. Ex. 30.
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b. Unfill ed Special Education Positions

Al t hough BCPSS i ncluded forty-four special education
department head positions in its budget and staffing plan,
only five of these positions were filled in the 2003/ 2004
school year. See Test. of Gayle Anps. BCPSS originally
pl anned the “departnment head” positions to address the mgjor
deficiencies in secondary schools in | EP delivery and
i ntegration of special education and regul ar education
services for students with disabilities included in general
education. As discussed at length in the Court’s Order on
Qutcome 8 (July 2, 2004) and the Special Master’s Reports in
t he 2000/ 2001, 2001/2002 and 2002/2003 school years, these
deficiencies are a critical inpedinent to BCPSS achi evenent
of substantial conpliance with Qutcone 8.

Thus, the school district’s decision not to proceed with
the departnment head initiative was particularly significant as
it had already largely elim nated “academ ¢ coaches” at the
start of the 2003/2004 school year and then, at m d-year, cut
part-tinme teacher nmentors from nost schools. The school
district had previously presented the academ c coach
initiative as an effort designed in part to address the
chal | enge of regul ar educators’ delivery of special education

services. Special Master’s OQutcone 8 Report for the 2002/2003
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School Year at 21-22. While the Court does not intend to
suggest in any way that full staffing of the departnment head
position woul d address the scope of service delivery
deficiencies identified in the Special Master’s Qutcone 8
Report for the 2002/2003 school year,® the departnment head
“bridge” role clearly represented one of BCPSS chosen
strategies for tackling this problem

| ronically, MSDE approved BCPSS 2003/2004 school year
application for $3,100,000 in federal funding for forty-seven
speci al education positions, including these departnment head
positions. However, the school system was unable to utilize
this funding based upon its own personnel and recruitnent
difficulties, cash flow shortage, or overall chaos during the

course of the 2003/2004 school year.?0

° Ot her alternate courses of action, recommended by both
t he Maryl and Hi gher Education Consortium and the Speci al
Master, include the provision of school enbedded extensive
prof essi onal devel opnent for regul ar and speci al educators,
i ncreased speci al education teacher and rel ated service
staffing of classes, decreased concentrations of students with
disabilities in class assignnments, and the use of co-teaching.
See Special Master’s Qutcone 8 Report for the 2002/ 2003 school
year and App. A attached thereto (summari zi ng renedi al
recommendati ons of preceding reports).

10 BCPSS has cited a variety of reasons at different
times as the basis for its action. BCPSS has represented that
it would be able to obtain approval for carryover of these
funds in the 2004/ 2005 school year for the departnent head
position, and for purposes of this Order, the Court will treat
t he representation as accurate. In any event, as of the August
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C. St udent Di sci pline

Personnel cuts and instability resulting fromthe
financial crisis negatively affected schools’ capacity to
manage student discipline. The reduction of elenmentary school
counsel ors and “tenporary” school based personnel who
previously perforned a variety of student and school support
roles stripped schools of buffers, supports, and security that
m ght normally partially curtail student disciplinary conduct.
VWile Qutcome 7 is solely directed toward BCPSS conpli ance
with the | egal requirenments for disciplinary renovals under
the Individuals with Disabilities Education Act (“IDEA"), 20
U.S.C. 8 1400 et seq., the Court notes the reality that a
| arger volune of disciplinary incidents predictably inposes
greater |egal conpliance and nanagenent chal |l enges on BCPSS
school s as students with disabilities constitute a
di sproportionate nunber of the students suspended or expell ed.
See Test. of Gayle Anpbs, Dr. Margaret J. MLaughlin, and Dr.

Nancy Grasm ck; PlI. Ex. 3; Special Master’s 2002/2003 school

27, 2004 hearing, only two nore departnment heads had been

hi red, even though the job qualifications for the position had
been altered to permt applicants w thout any speci al
educati on background or certification. BCPSS officials, at the
August 26th & 27th hearing, also indicated that these
positions mght only be filled after sufficient staff had been
hired to replace enpl oyees who woul d be applying for these
posi tions.
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year Qutcone 7 Report. Simlarly, high suspension rates can
be correlated with high dropout rates, that particularly

i npact students with disabilities. See Test. of Gayle Anvs;
Dr. Nancy Grasm ck; Dr. Margaret J. MLaughlin. An increased
trend in suspensions of students with disabilities thus would
tend to underm ne progress toward BCPSS achi evenent of the
goal s of Qutcone 7 (discipline), Qutcome 3 (school conpletion)

and Qutcome 4 (graduation).

d. At t endance Officer Layoffs

Wth the | ayoff of attendance officers, BCPSS school s
becanme even nore hanstrung in their efforts to address and
remedy chronic student absenteeismdirectly associated with
hi gh dropout rates, and thus inpacting the district’s ability
to make progress towards school conpletion and graduation
(Qutcones 3 and 4). Additionally, central office attendance
clerks who perforned truancy referral functions were laid off.
As many schools had also lost their “tenporary” clerical staff
who previously had handl ed attendance nonitoring and fol |l ow
up, school staff, in turn, were forced to assune these
additional referral and clerical responsibilities. Finally,
the internal BCPSS *“truancy courts” that operated in a

variety of high schools and m ddl e schools were elim nated.
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Record evidence in this case establishes that attendance rates
of students with disabilities within BCPSS is |ower than for
general education students. Further, attendance and school
conpletion rates clearly are correlated factors. Test. of Dr.
Nancy Grasnick at 270. The Inplenentation Plan provisions for
Qutcones 3, dealing with school conpletion, contain a variety
of attendance related activities. Inproved student attendance
is therefore clearly relevant to BCPSS noving toward
substanti al achi evenent of Qutcome 3's npbdest goal for an
increase in school conpletion by students with disabilities
and Qutcome 4's nobdest graduation goal. Accordingly, the
personnel and program cut backs that occurred in the 2003/ 2004
school year undercut progress toward nmeeting Qutcones 3 and
4.1 No evidence was introduced at trial that woul d suggest

t hat BCPSS woul d rescind these cutbacks in the 2004/ 2005

school year

1 The school system s elimnation of system c sumer
school prograns for at-risk children in elenmentary and m ddl e
school and application of a $150 fee per course for high
school students simlarly undercut the system s efforts toward
achi evenment of Qutconmes 3 and 4. While this sumer school
cost saving decision was directed at all students, it had the
nost serious inmpact on the education of at-risk students,

i ncluding students with disabilities, who are far nore prone
to have fallen behind during the course of the academ c school
year and in turn, drop-out. See Test. of Dr. Ross and Dr.
McLaughlin. Summer school previously had constituted one of
the school district’s chosen institutional mechanisns for
keepi ng students’ enrolled and progressing in school.
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| V. | NSTI TUTI ONAL MECHANI SMS _AND | SSUES

The Consent Order of May 4, 2000 provides that for al
“substantial conpliance” as opposed to strict conpliance
Qut cones, the Court nust determ ne substantial conpliance
based on three factors:

a. Progress toward the Qutcone;

b. Assessnent of effectiveness of the institutional
mechani snms for neeting and mai ntaining the
out come; and

b. St udent achi evenent.

Pursuant to the May 4, 2000 Consent Order, as amended by
t he Consent Order of July 28, 2003, CQutcones 3, 4, 7, 8, 9,
11, and 13 were substantial conpliance Qutcones in the
2003/ 2004 school year. To date, only Qutconmes 14 and 15
remain strict conpliance Qutconmes. The City Defendants’
Conpl i ance Statements for the 2003/2004 school year admt that
the school district achieved only partial conpliance with
Qutcones 3, 4, 7, 8, and 11 during the 2003/2004 school year.
In Iight of both the conpliance and renedi al issued posed by
this case, the Court deens it appropriate to review here the
evi dence adduced at the July and August hearings that relate
to the question of the efficacy of BCPSS institutional

processes.
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A. Fi scal Managenent/ M smanagenent

BCPSS' fiscal managenment and resources bear directly on
the district’s ability to continue to make progress and to
mai ntain effective institutional processes to support delivery
of services for students with disabilities and assure | egal
conpliance with IDEA and this Court’s Orders. As discussed
above, the evidence establishes that BCPSS experienced mmj or
probl ens because of funding shortages and the systenis failure
properly to utilize and manage funds actually in its
possession and alternatively, to access funds potentially
avai lable to it. Ernst & Young' s February 10, 2004 report
gave a broad critique of the school district’s financial and
manageri al operations. The report identified a pattern of
dysfunction and fragnmentation within the school district’s
financial, human resources, information technol ogy, and
managenent systenms that critically inpacted the school
systenm s overall financial and program operation. See Ex. 3
to MSDE Pre-Trial Mem

Of course, the new chief executive and fiscal officers
appointed in the 2003/ 2004 school year are not responsible for
previous fiscal m smanagenent within the district.
Nevert hel ess, they assuned responsibility for the system and

have a duty to address the system s fiscal problens and
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realistically and candidly to report and, when under oath, to
testify about such matters. The testinony of BCPSS

managenent was marked by a di sturbing bureaucratic gl ossing
over of the serious continuing institutional managenment issues
presented by the evidence.

By the summer of 2004, the new school system | eadership
team had devel oped a variety of plans and new procedures in
response to the Ernst & Young Report and Recommendati ons.
However, the actual inplenmentation of these plans and ngjor
institutional change remained a form dable challenge for the
district. Institutional fragnentation and capacity problens
identified in the Special Master’s prior reports as well as in
the Ernst & Young Report were overtly manifested in the
evi dence presented to the Court. This discussion includes, by
way of illustration, sonme of the nore glaring exanpl es of

these issues, as they relate to the systeni s functioning.

1. Third Party Billing

The I nteragency Medicaid Monitoring Team conpl eted a

condensed audit of BCPSS third party billing practices in

June 2004.12 See MSDE Ex. 22. The BCPSS third party billing

2 The report was prepared based upon an audit initiated
in April 2004 by the Interagency Medicaid Monitoring Team
whi ch includes representatives of MSDE, the Departnment of
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unit obtains rei mbursenent through Medicaid for the schoo
system s provision of related services (e.g., psychol ogical
counseling) to students with disabilities. This unit falls
within the CFO s supervision, although it also rel ates
directly to the operations of special education and student
support service staff. Nevertheless, the CFO testified at
trial on July 20, 2004 she was totally unaware of the critical
June 17, 2004 State audit report regarding third party billing
practices, even though an adverse audit potentially could
affect the district’s full receipt of Medicaid rei nbursenent
funds.!® Test. of Rose Piednont at 147-48; MSDE Ex. 22. Mks.
Anmps, the top managenent official responsible for student
support and special education services, simlarly testified

t hat she had no know edge of the results of the State’s audit.
Test. of Gayle Anpbs at 1046. On the other hand, Dr. Copel and,

BCPSS' CEO, testified that she first | earned of the audit

findings fromthe CFO on July 7, 2004, nore than two weeks

Heal th and Mental Hygi ene, and BCPSS.

¥ |In addition to making findings as to docunentation
that did not support Medicaid billing submtted, the Report
found that the effectiveness of required BCPSS self-nonitoring
had been “greatly conprom sed due to the |oss of one half of

the third party billing staff, and special education | ost al
but one of its direct service coordinators.” MSDE Ex. 22 at
2.
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after issuance of the MSDE report. Test. of Bonnie Copel and
at 1239.

Putting aside, for the present, serious questions as to
the veracity of Dr. Copeland s and Ms. Piednont’s testinony on
this issue, the Court notes that the comunicati on between
managenment staff on issues of vital fiscal and programmtic
concern continued to suffer fromcl ogged bureaucratic

arteries.

2. Failure to Obtain Avail abl e Funds

The district’s fragnented approach to institutional
fiscal managenent affecting the delivery and funding of
speci al education services is illustrated by the district’s
decision to forego $3.1 mllion in | DEA grant funds all ocated
for the 2003/ 2004 school year.

Ms. Anps testified that the school district determ ned as
a strategic matter not to use the $3.1 mllion allocated for
material resources in the 2003/2004 school year as she now
wanted to spend this |arge sum of noney on personnel rather
than materials because staff resources had been cut to the
bare bone — “we needed the people.” Test. of Gayle Anpbs at
1059. However, Ms. Anps apparently determned it would be

pointl ess to anend the grant application to request approval
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for expenditures on personnel to address the staffing gaps and
educati onal duress caused by cutbacks because the school
system spendi ng freeze precluded any hiring or additional
expendi tures on contractual services. 1d. at 1060-61. Thus,
BCPSS ultimately ignored or bypassed any possibility of
accessi ng approved |IDEA grant funds to address the staff
support deficiencies for special education students faced
during this period of fiscal crisis in the past school year.?
The Court recogni zes that adm nistrators should have | atitude
to exercise discretion in regard to the use of grant funds.
Nevert hel ess, the Court finds unreasonable the BCPSS deci sion
to reject any option to collaborate with MSDE to pursue an
anended application to authorize use of federal funds to
address critical staff and support needs during a period of

financial crisis.

3. Under m ni ng of Education for Students

Most significantly, BCPSS managenment w tnesses were
adamant in testifying that the school systen s anbitious
deficit reduction plan would not underm ne student instruction

and progress during the 2004/ 2005 school year toward neeting

14 Ms. Anmps stated that she would instead seek MSDE
approval to carry over the funds to the 2004/ 2005 school year.
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the U tinmte Measurable Outconmes as well as student

achi evement goal s. In particular, both the CEO and CFO swore
before this Court that no class would exceed the class limts
identified in Exhibit 13 and that the identified class sizes
wer e absol ute “caps,” not averages. Test. of Bonni e Copel and
at 1245-1246; Test. of Rose Piednont at 106-107. In sum
BCPSS managenment gave sworn testinony that the budget
retrenchment would not be handled in a manner so as cause
maj or changes in teaching |load and class sizes. It cannot be
seriously contended, even by BCPSS nanagenent, that this has
proven to be the case.

The Court will not require BCPSS to devote the resource
for a hearing, at the present time, with regard to the serious
failures of BCPSS in its educational mssion in the current
school year. The situation approaches, if not reaches, the
poi nt at which the Court could take judicial notice that the
school system as an education provider, is in extrems.

Consi stent reports in the media since the opening of school in
Sept enber 2004 report that classes are exceedi ng these nunbers
and that some high school classes are as |large as forty to

forty-five students in size. There were regular nedia reports
of pervasive disruption of zone high schools this past fall as

a result of fires being set in schools with insufficient staff
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to provide building security or student support and
instruction

While the Court will not make findings based upon nedia
reports, it suffices for the present to note major concerns
both as to the accuracy and veracity of the testinony on class
size and the reliability of top adm nistrators’ assessnents of
the inmpact and scope of the budget cutting neasures they have
i npl emented. As will be discussed herein, the Court shall ask
t he Special Master to provide an interimreport that addresses

some of these issues.

B. Per sonnel and Rel at ed Managenent | ssues

1. The Hunman Resources (“HR’) Mbdul e and Reli abl e
Per sonnel Vacancy Dat a

The Court’s has previously issued Orders that addressed
the relationship between a reliable, functional automted
human resources system and the problem of interruptions in
speci al education services.™ The Human Resources Managenent

System (“HRMS”) 16 directly inpacts the school district’s

15 See, Court Order of July 28, 2000 at 16-18 and
Speci al Master’s Report of February 2000 at 36-39; Consent
Order of July 25, 2001; and, Mem and Order of Special Master
re Dispute as to Tracking of Interruptions in Service issued
July 10, 2002.

6 M. Boden testified that the HRMS is a conputerized
system for personnel tracking and payroll.
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ability to accurately forecast its personnel needs and costs.
As noted in the Ernst & Young Report:

The new HR system has inplenentation issues and
will not resolve as many issues as expected

Poorly designed business processes around the

HR nodul e of HRMS |l ead to significant data integrity

i ssues.

MSDE Pre-Trial Mem, Ex. 3 at 7, 34.

In the absence of up-to-date, reliable informtion
regardi ng teacher and staff vacancies, the school systemis
inpaired in its capacity, among other things, to identify
staff vacancies that may result in non-delivery of required
| EP services to students with disabilities, causing
interruptions in services, or deficient delivery of
instructional services. 1In this regard, the Court notes that
it has previously adopted findings that BCPSS staffing | evels
were insufficient to support regular educators’ delivery of
speci al education in inclusive environnments. See Speci al
Master’s OQutconme 8 Report for the 2001/2002 School Year, and
2002/ 2003 School Year.

At the July 20, 2004 hearing, the new Director of
Personnel first testified that the personnel portion of the

HRMS had been operative since July 1, 2003. See Test. of
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W I liam Boden at 278. Subsequently, M. Boden expl ai ned that
as the HRMS coul d not produce accurate personnel vacancy

i nformation during the 2003/ 2004 school year, the personnel
staff had to individually interview principals in order to
assenmble a profile of the school district’s personnel
vacanci es and recruitnment needs and that this was not done
until the nmonths immedi ately preceding the July hearings.

M. Boden's testinony revealed that during the 2003/2004
school year, the school district was unable to track either
system wi de vacanci es and positions or “vacanci es” that had
been abolished. Test. of WIIliam Boden at 433-435; Vaughn G
Pls. Ex. 6. This incapacity neant that BCPSS al so coul d not
reliably advise the Court of the scope of the inpact of the
hiring freeze in the 2003/ 2004 school year and whet her
“abol i shed” vacancies, in fact, resulted in staff shortages at
schools in excess of what BCPSS officials projected. Indeed,
any vacanci es that were “abolished” by virtue of Dr.
Copeland’s hiring freeze directive in the 2003/ 2004 school
year were not included in the personnel departnent’s manual
“count” of positions and vacancies to be filled in either the
2003/ 2004 or 2004/ 2005 school years. Test. of WIIliam Boden
at 65-66. These overall personnel circunstances obviously did

i npact BCPSS' capacity to marshal its resources to support
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achi evement of the U timte Measurable Qutconmes at the school
site during the 2003/ 2004 school year and may well have a
conti nui ng i npact.

In his testinony, M. Boden prom sed the Court that the
HRMS woul d be capabl e of generating an accurate personnel and
vacancy report by the end of July, 2004. Test. of WIIliam
Boden at 433. The Court’s Order of July 26, 2004 required the
filing of such a report along with an affidavit from M.
Boden. However, M. Boden's affidavit of August 2, 2004
stated that the HR system still could not produce an accurate
aut omat ed vacancy and personnel report.

Thus the prom sed HRMS capacity continued to be
unavai l able directly before the opening of school, when the
Court held its supplenental hearing on August 26 and 27, 2004.
M. Boden, at that tinme, thought (perhaps "hoped" is a better
word) that he would be able to produce an “audited” or
verified automated personnel report by Septenber 3, 2004.
Test. of WIIliam Boden at 54, 65-67. Finally, on Cctober 22,
2004, BCPSS filed a Second Status Report on personnel issues,
representing that the HRMS position control function was fully
operational. The Report included a summary data report on

vacanci es.
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The Court finds that external validation of the HR
system s data accuracy and functionality, as well as BCPSS
projections of staffing per school, is necessary by virtue of

such facts as:

1. The prior absence of a reliable BCPSS personnel
dat a base;
2. The strong adnonitions contained in the Ernst &

Young Report concerning the HR nodul e;

3. The conflict between the CEO s and CFO s
representations as to class sizes (per teacher)
and apparent reality; and

4. The Court’s prior experience with the Speci al
Educati on Tracking System (" SETS").

The Special Master shall, therefore, be directed to
conduct a prelimnary exam nati on of date accuracy, system
functionality and projections of school staffing, including
class size and staffing ratios, and report to the Court no
| ater than February 11, 2005. The Court will, thereafter,

det erm ne what additional steps, if any, are appropriate.

2. | nt egrati on of Special and Requl ar Educati on

In review ng the Special Master’s Reports on Qutcone 8,
the Court in consecutive years adopted findings and
recomendati ons that greater integration of regular and

speci al educators was an essential step to ensure delivery of
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students’ required IEPs in the general education classroom
This integration entailed the need to provide further school
based professional devel opnment for regul ar educators as well
as ot her nmeasures that would inprove coll aboration between
regul ar and special educators. See Special Master’s Reports
on Qutcone 8 and 9 for the school years 2000/2001, 2001/2002,
and 2002/ 2003; | nplenentation Plans for 2000/ 2001 - 2003/ 04
school years (adopted by the respective Court Orders).

MSDE reached similar conclusions through the BCPSS audit
it performed between Decenber 2003 and 2004 as part of its
Enhanced Monitoring for Continuous |nprovenent for Results
(EMCIR) process. MSDE issued its EMCIR report in June 2005.
See MSDE Ex. 7, 25; Test. of Gayle Anpbs at 1069. MSDE’ s
review of the school district’s capacity to inplenment the
I DEA's legally required Least Restrictive Environnent
provi sions' identified staff’s “general |ack of understanding
of the principles driving LRE determ nation” and that
“[g] eneral educators have little knowl edge about the speci al
educati on processes, procedures, and interventions or training
or how to successfully integrate students with disabilities in

to the general education classroom” MSDE Ex. 7, 25.

1 20 U.S.C. 8§ 1412(a)(5); 34 CF.R 8 104.34. See
al so, Federal Register, Vol. 64, No. 48 at 12637 (March 12,
1999).
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The BCPSS CEO, Dr. Copeland, testified that she
recogni zed that these training and staffing i ssues were
significant inpedinents. However, she stated that she was
unabl e to speak regardi ng how any of the school district’s
restructuring or corrective plans'® specifically addressed
t hese issues and instead, deferred to Ms. Chinnia, the Chief
Academ c O ficer, and Ms. Anps, the Special Education and
St udent Support Services Oficer. Test. of Dr. Bonnie
Copel and at 189-195, 251. Dr. Copeland simlarly testified
t hat she had no know edge of how or if the BCPSS had utilized
addi ti onal resources to address staffing shortages and
resources affecting delivery of special education in regular
education classroons, identified in the Court’s prior Order.
Id. at 254-255. Dr. Copeland stated that she woul d have to
defer to Ms. Anpbs on this issue as well.

Ms. Chinnia in turn testified that she had not reviewed

MSDE' s Enhanced Monitoring Conpliance Report in any detail and

18 BCPSS is required to submt an annual naster plan to
MSDE as a condition of receipt of funding. The system was
additionally required to submt substantive schoo
restructuring plans to MSDE for all schools classified by the
state as persistently failing under No Child Left Behind.
Finally, as a result of MSDE's EMCIR audit, BCPSS was required
to submt a corrective action plan to address the scope of
speci al and regul ar education conpliance and perfornmance
i ssues as well as record deficiencies and conpliance issues
identified in the audit report.
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had not been involved in the devel opment or di scussions
surroundi ng the MSDE corrective action plan for speci al
educati on students. Test. of Linda Chinnia at 109-109, 123.
| ndeed, Ms. Chinnia had no know edge that a significant nunber
of MSDE's findings in its EMCIR report related to regul ar
education and its relationship to special education. 1d. at
123. When asked how the school restructuring plans prepared
for MSDE addressed the specific challenges affecting speci al
educati on students, Ms. Chinnia had no answer other than to
state that students with disabilities were anong the sub-
groups who would be included in the strategies devised by the
pl ans. She al so suggested that a school’s individual “school
i nprovenent plan” m ght be the source of a nore detailed plan.
Id. at 106-127.

The evidence therefore denonstrated that although Ms.
Anps exerci sed no supervisory authority over regul ar educators
or their training, she would be the only one actually deened
responsi ble for the education of students with disabilities in
t he general education classroom Yet, as Dr. Grasm ck
testified in the August 27, 2004 suppl emental hearing:

If you integrate those students in regular education

cl asses and teachers are not aware of strategies to

work with those students to help them process

content . . . you can keep tal king about giving
prof essi onal devel opnent to special education
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teachers. It is not going to positively inpact
t hose students.

Test. of Dr. Nancy Grasm ck at 306.
The testinony of BCPSS managenment officials regarding

i npl ementati on of the overall remedial planning process that
woul d address the needs of special education students, in
fact, was consistent with Dr. Grasmick’s testinony?®
characterizing the systemc “silos” that pervade critical
BCPSS managenent operations. Dr. Grasm ck di scussed how this
“silo” form of managenent adversely inpacts BCPSS students
with disabilities, and inplicitly, achievenent of the goals
set forth by the Utimte Measurabl e Qutcones:

There is a fundamental problemin the system...

and that this is a systemof silos . . . W

have finance people who don't know what is

happening with the academ c situation . The

academ c people don’t know what is happening in

speci al education . . . So it's a system of

silos where there is not the interface, and |

believe it has existed for an extended period of

time and that is a fundamental problemin the
functioning of this system 20

19 Dr. Grasmick testified in her capacity as
Superintendent of the State Departnment of Education as well as
an expert witness in the field of education.

20 The City and BCPSS presented evidence that the City
had i npl ement ed t eam managenent neasures and a “School Stat”
process designed to bring focused fiscal nmanagenment to the
school district. While these neasures may in fact have hel ped
to ensure that BCPSS stopped henorrhagi ng noney in the
2003/ 2004 school year and placed the systemon a nore
responsi bl e fiscal governance track, they do not seemto have
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Test. of Dr. Nancy Grasm ck at 1451-52.

Dr. Grasm ck expl ained, nore specifically, at the August 27,
2004 hearing the inpact, in her view, of the system s failure
to properly integrate special and regul ar educati on:

If there is not a systemin each school of
measuri ng attendance and | ooki ng at those students
as a cohort of that whole school and attendance, and
ascertaining why those students with special needs
in that particular school don’t cone to school -
because they are ill, because they have behavi oral
of fenses, because they do not feel that they are
accepted in that school or that they are not
processi ng what is happening in the classroon? . .

.o If you don’t get students with special needs
to school and they don’t have a full school day or
full school week, you know the Court has said, and
legitimately, those children are entitled to an
educati on, you have to provide conpensatory
services. . . So you could say oh well, that’'s a
transportation issue, but it’s really about the
education of the children who have to be transported
to that school and who may have to take, receive a
secondary consi deration of conpensatory services
which is not nearly, in my opinion, as powerful,
al though fair, to given them sonething as that child
com ng to school every day.

If you do not address this feeling of frustration
as children are placed in regular school environnments,
and that’s where the federal governnment is telling us
t hat nost of our students need to be placed, and that
student does not feel, he or she, is profiting or even
accepted by that classroomteacher, | think there is a
clear correlation between that and children droppi ng out
of school, because they feel it’s hopeless. So the
pr of essi onal devel opnment that you do with those teachers
can’t be | ooked at as separate fromthe issues around
speci al educati on.

af fected the overarching issues of fragnmentation addressed by
Dr. Grasm ck.
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Your hiring practices, you say well, that’s
personnel, that’s human resources, it’s not

significant. But if you don’t have the right people

in those classroons or in those support positions,

you negatively affect the student for any kind of

academ c success.

Test. of Dr. Nancy Grasm ck at 306-308.

The issues covered in Dr. Grasnmick’s testinony — the
regul ar educator’s delivery of special education services,
interruptions in | EP services, attendance, and school
conpletion — are central to the school district’s difficulties
in inplementing the institutional nmechani snms and process that
woul d support substantial achievement of Qutconmes 3, 4, 8, 9,
and 11. The Court finds that Grasm ck’s assessnent in this
regard is fully supported by the evidence presented to the
Court during the course of six days of hearing as well as
based upon its review of the BCPSS Conpliance Statenents for
t he 2003/ 2004 school year and the Special Master’s reports
over the past four years.

Whi | e BCPSS has nade sonme substantive progress in its
i npl ement ati on of special education |egal mandates, as
recogni zed in the Special Master’s reports and the Court’s

rel ease of BCPSS from five primarily procedural Qutconmes, the

Court cannot conclude that the school system s overal
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“institutional mechanisns for neeting and mai ntaining the

Qut comes” are effective.

3. Certification Status of Special Education
Per sonnel

In the spring of the 2003/2004 school year, the BCPSS
identified one hundred and twenty-three special education
teachers with | apsed special education teaching certificates.
Test. of Gayle Anmps at 792. Thirty special education teachers
with | apsed certificates were recommended for term nation from
enpl oyment as their certification had | apsed for a significant
nunber of years and many others’ certificates had | apsed for
several years.? |d. at 793, 907-08. Principals mintained
the discretion to hire the thirty term nated speci al education
teachers as short term substitutes. [d. at 794. The BCPSS
retai ned ninety-three special education teachers with | apsed
certificates, Id., although nost of these teachers had
additional credit hours to earn prior to becomng eligible for

certification. 1d. at 711-12. See also, Ex. 8, 17, 19. The

21 One teacher’s special education certification had
expired in 1989. Many others had expired in, and around,
1997. See Test. of Gayle Anps at 908-909. Ms. Anps testified
that this was the first tine that she had ever reviewed the
speci al education teachers’ certification status but that
personnel had previously performed this review. She did not
address the issue of whether personnel had previously brought
this qualification matter to her attention.
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school system continued to enploy these teachers, even if not
properly certified, based upon special education teacher
shortages and BCPSS managenent’s expectation or hope that the
teachers woul d pass the required teachers’ exam nation (Praxis
| and 11) and obtain the required additional course work
within the next school year, by Septenber, 2005. [d. at 911-
12.

Whil e the Court recognizes that there is a shortage of
certified or qualified special education teachers on a
national basis, and that recruitnment nmay pose ongoi ng probl ens
for the system the school district’s inadequate attention to
the problem of | apsed certificates until spring of 2004 is no
| ess than shocking. %2

In Iight of the testinony concerning | apsed teacher
certificates and BCPSS difficulty in recruiting qualified
speci al education staff, the Court finds BCPSS failure to
t ake advantage of the opportunity to participate fully in
education and certification prograns extended by MSDE to be
i nexplicable. BCPSS failed to or was unable to recruit
eligible personnel to participate in MSDE s Resi dent Teacher

Program desi gned to assi st non-educators to obtain

22 The Court notes, however, that the current Director
of Personnel, hired on a contract basis, did not start work
with the district until 2004.
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certification in special education. Test. of Gayle Anps at
824- 25.

In a sadly typical failure of coordination, the Student
Services programoffice did not participate with the human
resources office in recruitnment of participants in the

Resi dent Teacher Program |1d. at 826-27.

V. BCPSS DATA | SSUES; MSDE MONI TORI NG AND CORRECTI VE ACTI ON
PROCESS

A. Moni tori ng and Data | ssues

As noted above, MSDE increased its nmonitoring and
oversi ght of special education and related services at BCPSS
t hrough i nplenmentati on of an enhanced conpliance nonitoring
process (“EMCIR") beginning in Decenmber 2003. A mmjor part of
the EMCIR rel ated to a review of the records of 1,553 students
with disabilities (age 14 or older) to verify student
graduati on, dropout, and exit information reported by BCPSS to
the MSDE. See Ex. 7, 25.

The Special Master’s Reports on Qutcones 3, 4, and 13
since 2000 have raised significant data accuracy issues
regar di ng BCPSS school conpletion, graduation, and exit data.
In the 2003/ 2004 school year, the Special Master additionally

reported that MSDE had published inaccurate BCPSS graduation
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and exit data and had undertaken measures to determ ne the
correct data. The MSDE exit audit simlarly found a
significant range of deficiencies and data inaccuracy in
BCPSS' “regul ar education” “cunul ative” records (maintained by
the schools in the regular course of operation) of students
with disabilities. These results are summarized in the
affidavit of Dr. Carol Ann Baglin, Assistant Superintendent
for Special Education/Early Intervention Services for MSDE.
See State Ex. 7 at 9-10:

The EMCIR results . . . identify general education

system c problenms that negatively inpact the

provi sion of special and related services. Wile

el ementary school cunul ative records were generally

wel | ordered, m ddle school and high schoo

cunul ative records were nmissing or inconplete.

These m ssing or inconplete records in the mddle

and high school interfere with the verification of

students’ standardi zed assessnment scores,

di sciplinary histories, accurate student attendance,

and verification of graduation and certificate

requi rements. Due to these inconplete cunulative

records, the students’ status could not be

accurately determ ned concerning attendance or

di sci plinary actions.

The gross problens of inaccurate data in the student exit
files include a broad pattern of inaccurate dropout, school
conpletion, transfer, and other exit data. The audit reports
systemw de data of inappropriate dism ssal of students from

speci al education or exit actions that could not be validated

based upon an absence of docunentation. State Ex. 25 at 53-
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65. As specified in the EMCIR Report, “MSDE found | EPs for
257 students that indicated they were either dism ssed or
exited from speci al education due to non-attendance.”? See
State Ex. 25 at 61. Yet attendance is not a legally

perm ssi bl e basis for determ ning that a student no | onger
requires special education services and wi thdraw ng services.
As specified in the Special Master’s OQutcone 3 Report for the
2002/ 2003 school year?, adopted by the Court’s Order of Aug.
19, 2004 [Paper 1433], “[T]lhis practice is in violation of the
provi sions of the |IDEA and Maryland law. See, 34 CF.R 8§
300.534(c) (1) and COVMAR 8 13A.05.01. Additionally, a central
pur pose of the exit neeting provisions of OQutconme 13 is to
ensure that students are properly exited from speci al
education prior to dropping out,” as Qutcone 13 specifically
requires that an |IEP neeting be held in conjunction with any
student droppi ng out.

The exit data and dism ssal issues raised by the MSDE

audi t

23 In other words, these 257 students, dism ssed from
speci al education for non-attendance, in reality, may well be
deenmed “dropouts.” The Special Master first raised questions

regarding this practice of dism ssing students from speci al
education for non-attendance in her Outcome 3 Report for the
2001/ 2002 school year.

24 Speci al Master’s Qutcone 3 Report for the 2002/ 2003
School Year at 3, fn. 7.
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are so significant that the Court cannot reach a finding that
BCPSS achi eved “substantial conpliance” with Qutconme 13 in the
2003/ 2004 school year in the absence of evidence that these

i ssues have been addressed. See Court’'s June 30, 2004 Mem of

the Court (issuing an Order, nunc pro tunc to April 19, 2004,

directing that the Special Master cannot determ ne conpliance
with an Qutcome unless the data underlying the determ nation
is reliable.). The MSDE EMCIR audit makes abundantly cl ear
t hat BCPSS data regardi ng which special education students in
fact have dropped out can not yet be relied upon. Although
the exit data reported on by the EMCIR report cones fromthe
2002/ 2003 school year, the MSDE has indicated that the next
round of conprehensive EMCIR audits will not be presented
until later this school year

| nasnuch as Qutconme 13 has becone a “substanti al
conpliance” Qutconme as a result of the July 28, 2003 Consent
Order, the Court will address the institutional processes the
BCPSS has adopted to address this problem at the conclusion of
t he 2004/ 2005 school year.

MSDE found that the individual student special education
files were “generally well organized and conplete” even though
i ndi vi dual student files were occasionally m ssing or

unavail able. Aff. of Carol Ann Baglin. The Court duly notes
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the i mprovenment of the record keeping mai ntained by speci al
educators. However, the overarching issues presented by the
deficiencies in the school districts’ record-keeping
significantly inpact students with disabilities because these
students experience higher rates of discipline, non-
att endance, and dropping out than regular education students
within BCPSS. Accurate data is needed to ensure appropriate
i ntervention, conpliance, and nonitoring for inprovenent.
BCPSS has not yet advised the Court of what (if any)
conprehensi ve course of action it will take to address the
overall record and data issues identified by MSDE. The Court
recogni zes that the school district has taken sone steps to
nmoni tor and i nprove the accuracy of school discipline data as
well as legal conpliance with IDEA s student discipline
provi sions, pursuant to the Court’s renedial orders. In
addition to a variety of neasures identified in the Speci al
Master’s Qutconme 7 Report for the 2002/ 2003 school year and
t he BCPSS Qutcone 7 Conpliance Statenent for the 2003/ 2004
school year, the BCPSS inplenented in 2004 an accuracy audit
of school special education discipline data and record keepi ng

of students with disabilities.? BCPSS 2003/2004 Conpliance

25 The audit appears to have been far nore conplete
than a prior one conducted by BCPSS that was discussed in the
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Report for Qutcone 7, Ex. E; Special Master’s Qutcome 7 Report
for the 2002/ 2003 School Year. The audit identified a range
of deficiencies relating to accurate recordi ng of student

di sci pline, exclusion, and return to school as well as
school s’ actual conpliance with |egal requirenents for

handl ing the discipline of students with disabilities.

In the past four years, the Court has adopted a series of
extremely critical findings regarding BCPSS non-conpliance
with the | egal mandates of discipline under |IDEA pursuant to
Qutconme 7. Accordingly, the Court takes positive note of
BCPSS' inplenentation of a candid self-nonitoring process
relative to the accuracy of student discipline data. The
Court further notes that MSDE s shadowi ng of this audit
process may have contributed to the validity of the process.

BCPSS 2003/ 2004 Conpliance Report for Qutcome 7, Ex. E at 6.

B. MSDE' S State Supervisory Role and Monitoring

MSDE originally supported the City Defendants’ Motion for
Relief from Al Judgnents and represented to the Court that it
could assune full responsibility for nonitoring BCPSS to
ensure | egal conpliance and achi evenent of the objectives of

the U timte Measurabl e Qutcones. State Defs.” Mem in

Speci al Master’s 2002/ 2003 Qutconme 7 Report.
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Support of City Def. Mdt. for Relief fromall J., Consent
Decrees/ Orders and Renedi al Orders and Relinqui shnent of Court
Oversight and for Mot. for Stay on Inplenentation of Certain
Activities for Required by the Inplenmentation Plans for School
Years 2001/ 2001 and 2002/ 2003 [ Paper 1339]. However, the
evi dence presented to the Court in the instant hearings
denonstrates the difficulties inherent in the Court’s relying
exclusively on MSDE as a substitute enforcement entity in the
context of this case.

MSDE appears to have taken a far nore active and critical
role in nmonitoring and sanctioning BCPSS as a result of
i mpl ementation of the EMCIR process, exercise of its
supervisory role under No Child Left Behind, and the
adversarial proceedings in Bradford. MSDE s nmain conpliance
"club" consists of its authority to withhold federal or state
funds from BCPSS. However, as evidenced in the saga of MSDE s
w thholding of Title | funds at the conclusion of the
2003/ 2004 school year, the inmposition of this sanction would
be destructive, triggering public uproar. W t hhol di ng
mllions of dollars of funds entails a vicious cycle that MSDE
clearly recogni zes and therefore historically has avoi ded.
The absence of funds causes further programmtic delivery

probl ens and students’ | oss of needed educati onal services.
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On the other hand, MSDE's failure to withhold funds
effectively "enables" BCPSS to continue its violation of
federal and state legal requirenents relating to conditions
for funding or the legal rights of students.

In this context, MSDE s renedial actions are inevitably
constrained by a variety of political, fiscal, bureaucratic,
| egal , and educational dynamics. MSDE s supervisory renedial
role as well as BCPSS response have been rendered even nore
conplex as a result of the City |eadership’ s new | evel of
aggressive involvenent with operational nmanagenent of the
school district.

MSDE required the devel opnent and i npl enentati on of a
Corrective Action Plan to address the deficiencies identified
in the MSDE EMCIR audit. During the summer of the Court’s
heari ngs, MSDE and BCPSS speci al education nmanagenent staff
experi enced a breakdown in communi cation regarding the
devel opnent of this Plan. Lead managenent representatives for
both entities clearly began to talk at cross-purposes at sone
juncture. Additionally, based upon specific directives from
the federal OFfice of Special Education Progranms (OSEP), MSDE
suddenly in August was required to narrow both the tinme span
for conpletion of the Plan’s conpliance activities as well as

t he scope of the Plan’s corrective actions. The tenor and
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substance of the parties “on the record” discussions of the
Corrective Action Plan before the Court strongly suggest that
t he special education corrective process had at the tinme of

t he hearing been beset with conflict, m sunderstanding, and
OSEP’ s changi ng di ct at es.

It appears that a regretful counterproductive pattern has
devel oped. The nore MSDE takes a rigorous approach to
performance of its state nonitoring and supervisory duties,
the nore BCPSS may view itself as unfairly attacked,
particularly in light of the major financial resource
challenges it faces and the State’'s current |evel of funding
of the system On the other hand, the |l ess rigorous approach
taken by MSDE, the less incentive there is for BCPSS to
i mprove its performance.

In sum the Court cannot - for the present - rely on
MSDE' s nonitoring and corrective action process as an adequate
conplete substitute for this Court’s exercise of jurisdiction
and renmedi al powers or the Special Master’s specialized
moni toring and renedial role. On the other hand, the Court
finds that MSDE' s exercise of a strong nonitoring role and
devel opnent of a working relationship between MSDE and BCPSS
is essential. MSDE is properly focused in its nmonitoring and

supervision on inportant issues affecting BCPSS overall
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educati onal performance and institutional operation as well as
its conpliance with IDEA s procedural and substantive
mandat es.

The Court al so recogni zes that BCPSS staff have
mani fested their personal dedication in the face of extrenely
difficult and onerous circunstances experienced by the school
district. However, if BCPSS cannot, or refuses to, utilize
MSDE' s assi stance and gui dance to productively inplenment a
remedi al process that addresses the substantive probl ens
underlying the remaining issues in this case, the Court wll
be conpelled to assunme a nore active renedial role. BCPSS
constant generation of general education system c plans that
fail specifically to address the needs of students with
disabilities or alternatively, generation of plans that are
handl ed and read only by special education personnel, cannot
be an effective answer to the challenges facing the Baltinore
City Schools. Nor will the Court tolerate anything but candor
and the unvarnished truth regarding conditions in the

cl assroom and school s.
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VI . CONCLUSI ON

For the foregoing reasons:

1. The Court holds that Qutcones 3, 4, 7, 8, 9, 11,
13, and 15 have not yet been achieved. %6

2. The Court shall retain jurisdiction over
Qutcones 3, 4, 7, 8, 9, 11, 13, and 15.

3. The Defendants shall inplement and conply with
the Court’s outstanding renedial Orders adopting
t he Special Master’s Reports for the 2002/2003
school year as well as the renedial neasures
specified in the Consent Order Re Inplenentation
Pl an for the 2004/ 2005 School Year [Paper 1456]
(Novenber 8, 2004).

4. Until such tinme as the Court reviews the Speci al
Master’s Qutcome 14 report and makes a finding
of conpliance, the Court shall retain
jurisdiction over Qutcone 14.°27

5. The Special Master shall provide the Court with
a prelimnary report on personnel and class size
and staffing i ssues, consistent with the
di scussi on herein by February 11, 2005.

6. The Special Master shall work with the parties
to seek nmethods for MSDE to perform schoo
noni toring functions w th nmeani ngful and

26 BCPSS admits in its Conpliance Statenents that it
has not reached the requisite substantial conpliance with
Qutcones 3, 4, 7, 8, and 11 or full conpliance with Qutcone
15. See City Defs.’” Conpliance Statenents, Aug. 13, 2004.
The Court’s findings as to OQutconme 9, which Defendants contend
was achi eved, are based upon the Court’s assessnent of
evidence relevant to a “substantial conpliance” finding, as
di scussed herein. The Court’s findings as to Qutconme 13, are
based upon the data accuracy issues di scussed herein.

21 The City Defendants’ Conpliance Statenments assert
conpliance with Qutconme 14. See City Defs.’ Conpliance
Statements, Aug. 13, 2004.
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verifiable State actions with ongoing review by
t he Special Master and this Court.

a. The Court expects the parties to work
constructively with each other and the
Speci al Master.

b. The Special Master may narrow the scope of
her nmonitoring activity based upon her
assessnent of the sufficiency and/or
conpr ehensi veness of the State nonitoring
and supervi si on.

7. Counsel shall provide a copy of this docunent to
the executive officers and board of the
Baltinore City Public School System and the
Maryl and St ate Departnent of Education and State
Board of Educati on.

SO ORDERED, this the 17th day of Decenmber 2004.

[ s |/
Marvin J. Garbis
United States District Judge
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